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Roadmap:

• Understand basic securities law considerations

• Understand the role of primary disclosure

• Understand the role of secondary / "continuing" disclosure

• Understand nature of enforcement trends

• Understand the role of bond counsel and disclosure counsel

• Special Topic: Recent Rule 15c2-12 Amendments
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Securities Law – Increasingly Important

Part I: Securities Law – Basic Considerations
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Securities Law – Increasingly Important

• Securities Act of 1933, Securities Exchange Act of 1934

• 1975 Amendments creating the Municipal Securities Rulemaking Board

• 1989 Rule 15c2-12  (Preliminary Official Statement requirement)

• 1994 Amendments to 15c2-12 (Continuing disclosure)

• 2008-09 Great Recession . . . Dodd Frank Wall Street Reform Act

• 2012 SEC Enforcement Division Office of Municipal Securities

• 2012 SEC Risk Alert

• 2014 SEC Municipal Advisor Rules

• 2014-2016 MCDC Initiatives and Resulting Fines

Part I: Securities Law – Basic Considerations
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Overview of Federal Securities Laws

• General

– State and local governmental bonds are exempt from the registration requirements 
of the federal securities laws

– But such bonds are subject to the “anti-fraud” rules which prohibit materially 
misleading statements or omissions

– So how do the Federal Securities Laws apply to Issuers:
• Primary Disclosure
• Secondary (Continuing) Disclosure

Part I: Securities Law – Basic Considerations
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Part II: Primary Disclosure

Primary Disclosure
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Part II: Primary Disclosure

Official Statement
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Official Statement – General

• The Official Statement is the "offering document" that is used to market 
and sell the securities

• The purpose of the Official Statement is to include the information about 
the securities and the issuer to permit potential investors to make an 
informed investment decision in securities

• The Official Statement provides a description of the securities, a variety of 
information about the issuer (e.g. financial information, pension/OPEB, 
socioeconomic and demographic data, etc.) and discusses potential risks

Part II: Primary Disclosure
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Official Statement – Important Considerations

• The Official Statement is legally the issuer's document

• The securities law (including Rule 10b-5) requires that the issuer conduct 
due diligence to ensure that the Official Statement is accurate and 
complete

• From the Securities & Exchange Commission:

– Although the Official Statement may be prepared by the underwriter 
or financial advisor, "the official statement is legally the issuer's 
document. The issuer has ultimate responsibility for the ensuring its 
official statements meet the disclosure standards of the securities 
laws and primary liability for failure to meet them."

Part II: Primary Disclosure
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Official Statement – Important Considerations

• Complying with the anti-fraud rules requires Issuers to conduct 
satisfactory due diligence regarding the Official Statement used to sell 
bonds to investors

• Officials of the Issuer sign certifications attesting that the Official 
Statement is accurate and complete

• There is a lower standard for certain "expertized" sections 

• But a higher standard for sections for which the issuer is the ultimate 
source of information

• The underwriter and/or financial advisor's preparation or review of 
the Official Statement does not eliminate or diminish the Issuer's 
responsibilities regarding review of the Official Statement

Part II: Primary Disclosure
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Part III: Secondary Disclosure

Secondary / "Continuing" 
Disclosure
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Continuing Disclosure Agreement
• Issuer's agreement to provide information for the life of the bonds

Part III: Secondary / Continuing Disclosure
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Continuing Disclosure Agreement
• Issuer's agreement to provide information for the life of the bonds

Part III: Secondary / Continuing Disclosure
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Continuing Disclosure Agreement
• Municipal bonds and notes are subject to SEC Rule 15c2-12, which 

regulates the timing and production of disclosure documents by brokers, 
dealers and underwriters of municipal securities

• SEC Rule 15c2-12 requires continuing disclosure agreements to be 
entered into by most issuers of municipal bonds and notes to provide 
annual reports and notices of "material events"

• Antifraud rules apply in the case of continuing disclosure filings 

• Failure to comply with continuing disclosure obligations must be
disclosed in subsequent Official Statements
– Heightened SEC scrutiny on this  (MCDC Initiative)

Part III: Secondary / Continuing Disclosure
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Part IV: Enforcement Trends

Enforcement Trends
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Securities Law – Increasingly Important

• Securities Act of 1933, Securities Exchange Act of 1934

• 1975 Amendments creating the Municipal Securities Rulemaking Board

• 1989 Rule 15c2-12  (Preliminary Official Statement requirement)

• 1994 Amendments to 15c2-12 (Continuing disclosure)

• 2008-09 Great Recession . . . Dodd Frank Wall Street Reform Act...

• 2012 SEC Enforcement Division Office of Municipal Securities

• 2012 SEC Risk Alert

• 2014 SEC Municipal Advisor Rules

• 2015 MCDC Initiatives and Resulting Fines

Part IV: Enforcement Trends
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Securities Law – 2012 Risk Alert

• 2012 SEC Publishes National Examination Risk Alert: Strengthening Practices of 
the Underwriting of Municipal Securities

– It endorses industry guidance (GFOA, NFMA), urges the use of checklists and due 
diligence calls, and describes levels of responsibility for due diligence 

• Recent SEC examination priority releases indicate that the SEC will focus on a 
variety of subjects including: 

– stale financial statements; 
– offering documents that do not reflect changes in conditions;
– undisclosed conflicts of interest; 
– misuse of bond proceeds; 
– municipal asset valuation (e.g., pension/OPEB); 
– "pay to play" violations; 
– municipal bankruptcy statutory frameworks; 
– bank purchases and related "municipal securities" analysis

Part IV: Enforcement Trends
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Securities Law – Significant Increase in Enforcement 
Actions

• Martha Haines, former SEC Office of Municipal Securities chief:

– "Issuer officials who approve the issuance of bonds and/or the form of 
disclosure document should be aware that they have personal 
responsibilities under the securities laws. For example, a public official who 
approves the issuance of securities and use of a disclosure document may 
not authorize disclosure that the public official knows to be materially false 
and misleading; nor may that public official authorize disclosure while 
recklessly disregarding facts that indicate that there is a risk that the 
disclosure may be misleading. Of course, municipal officials can rely on 
experts, lawyers and financial advisors - just as officials in public 
companies do. However, that reliance must be reasonable. Officials who 
hide their head in the sand are not protected from potential liability."

Part IV: Enforcement Trends
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Securities Law – Significant Increase in Enforcement 
Actions

• Andrew Ceresney, SEC Enforcement Director, speaking in 2016:

– "The Commission is bringing actions against more municipal issuers and 
public officials. For example, since the beginning of 2013, the 
Commission has brought enforcement actions against 76 state or local 
government entities...and 16 public officials. In contrast, for the entire 10 
year period from 2002 to 2012, there were enforcement actions against 
6 government entities and 12 public officials...the most effective 
deterrent is individual liability"

Part IV: Enforcement Trends
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Transparency - EMMA
• EMMA = Electronic Municipal Market Access Dataport

Part IV: Enforcement Trends
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Enforcement Against Individual Entities & Officials

• Recent Years = Unprecedented Number of Enforcement Actions

– City of Harrisburg (misleading budget report in mayor's public address)

– City of Allen Park (control person liability)

– City of Harvey and its Comptroller (enjoined offering of bonds)

– State of Illinois (inadequate pension liability disclosure)

– Town of Ramapo and Town officials (criminal charges)

– Beaumont Financing Authority (failure to provide continuing disclosure)

– College of New Rochelle (former controller made fraudulent statements in 
audits)

Part IV: Enforcement Trends
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Broad-Based / Systematic Enforcement

• Municipalities Continuing Disclosure Cooperation ("MCDC") Initiative

– Subject matter: inaccurate Official Statement statements regarding past 
compliance with continuing disclosure obligations

– Actions against 72 municipal underwriting firms (96% of the market)

– Actions against 71 issuers including at least one in each State

Part IV: Enforcement Trends
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Part V: Bond Counsel

Bond Counsel
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Function

• Assist the issuer in meeting its legal obligations to issue debt

• Bodies of law considered include primarily state law and federal tax law

• Assists in the planning stages of an issuance to consider issues like 
reimbursement, project eligibility, and tax exemption eligibility

• Prepares resolutions adopted by the governing body

• Prepares closing documents signed by issuer officials 

• Prepares a transcript of proceedings with the legal documents used in 
connection with the debt issuance

Part V: Bond Counsel
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History and Opinion

• A bond counsel opinion is a requirement in the municipal bond market 
since the late 19th century

• Conduct tax law due diligence for tax-exempt obligations and state law 
diligence for validity and enforceability

• Provides a legal opinion that the debt was validly issued and that the 
interest is tax-exempt (if applicable)

• Bond Counsel's engagement does not include any due diligence review of 
or opinion on the Official Statement

Part V: Bond Counsel
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Part V: Disclosure Counsel

Disclosure Counsel
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Function

• Assist the issuer in meeting its legal obligations in primary offerings

– i.e., assist the issuer in conducting due diligence with respect to the Official 
Statement

– i.e., other words, protect the issuer vis-a-vis securities law concerns

Part V: Disclosure Counsel
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Process

• Build a due diligence file of supporting backup materials

• Conduct due diligence with respect to the Official Statement

• Conduct a due diligence call

• Provide a "10b-5 opinion"

Part V: Disclosure Counsel
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Building a Due Diligence File

• Materials from issuer website

• Audited financial statements

• Actuarial studies

• U.S. Bureau

• Department of Revenue

• Employer databases

• Responses from local municipalities

• Litigation searches

• News searches

Part V: Disclosure Counsel
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Conduct Due Diligence – the Official Statement

• 2012 SEC Risk Alert sets forth guidance

• Disclosure Counsel due diligence consists of reviewing the Official 
Statement against the due diligence file:

– e.g., review financial representations and tables against the audit

– e.g., review unfunded liability statements against actuarial reports

– e.g., review litigation dockets and media results against applicable Official 
Statement sections

– e.g., review continuing disclosure compliance statements against EMMA 
filings

Part V: Disclosure Counsel
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Conduct Due Diligence Conference Call

• Regulatory guidance endorses use of due diligence checklists and 
questionnaires

• The diligence call also facilitates an in-depth discussion of the Official 
Statement 

• The questionnaire memorializes the issuer's due diligence and would 
help rebut any claim of negligence

• The conference call shows that the process was more than a paperwork 
exercise

Part V: Disclosure Counsel
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10b-5 Opinion

• Upon closing, disclosure counsel delivers a "10b-5" opinion letter to the issuer 

• Rule 10b-5 is one of the "anti-fraud" provisions of the Federal securities laws

• Rule 10b-5 makes it unlawful, in connection with the purchase or sale of any security, 
to make any untrue statement of a material fact or to omit to state a material fact 

• The "10b-5" opinion letter is another way to evidence the issuer's careful review and 
diligence with respect to the Official Statement

Part V: Disclosure Counsel
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Use of Disclosure Counsel – SEC Statements

• The SEC has long indicated in speeches and enforcement actions a preference for issuers to 
use disclosure counsel

• In an enforcement action against the City of San Diego, the SEC recognized the city's hiring of 
new disclosure counsel for all of its future offerings to have "better and more continuous 
knowledge of the City's financial affairs" as an important remedial measure the City had 
taken

• Martha Haines, the former chief of the SEC's Office of Municipal Securities, said in a speech 
to a state's municipal finance officers association: 

– "Municipal bond issuers have primary responsibility for disclosure. As a result, it is 
important that they use experienced, qualified attorneys...who are familiar with the 
securities laws on their transactions...Many issuers are unaware that bond counsel's 
role does not automatically include overall disclosure responsibilities on the issuer's 
behalf. You may wish to add it to the scope of bond counsel's engagement or hire 
separate disclosure counsel."

Part V: Disclosure Counsel



35

Use of Disclosure Counsel – Industry Statements

• The GFOA recommends that in allocation responsibilities for preparing the Official 
Statement: 

– "If a government does not have sufficient in-house expertise or is an infrequent 
issuer of debt, it needs to engage outside professionals to assist with the debt 
issue."

• The League of Cities in California has stated that:

– "Issuers and their officers can best protect themselves by [among other actions] 
engaging competent disclosure counsel and following industry standards for 
disclosure in connection with new issues."

Part V: Disclosure Counsel
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Additional Considerations

• The “anti-fraud” rules prohibiting material misstatements and omissions 
applies not only to offering documents, but also to other statements that are 
“reasonably expected to reach investors and the trading markets”

– Continuing Disclosure Filings
– Issuer Website
– Audited Financial Statements
– Other Statements

• Press Releases
• Media Interviews
• Elected Official Speeches

Part V: Disclosure Counsel
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Best Practices to Consider
• Developing a general disclosure policy may help (1) reduce chance of making material 

misstatements or omissions; and (2) establish a reasonableness defense for any such 
errors

• Recent National Association of Bond Lawyer guidance suggests such a policy should 
include:

– (1) description of type of disclosures covered;
– (2) statement of process by which (and by whom)  such disclosures will be drafted, 

reviewed, approved and documented;
– (3) adequate supervision and disbursement of responsibilities; and
– (4) provision for training of officials and employees

• Include duties related to bond financing and post-issuance compliance in job 
descriptions

• Periodic training of officials responsible for compliance
– GFOA Publications (http://www.gfoa.org/)
– EMMA training (http://emma.msrb.org/EmmaHelp/EmmaHelp.aspx)

Part V: Disclosure Counsel

http://www.gfoa.org/
http://emma.msrb.org/EmmaHelp/EmmaHelp.aspx
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Part VI: Rule 15c2-12 Amendments

Recent Rule 15c2-12 (Continuing 
Disclosure) Amendments
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Rule 15c2-12 Amendments

• Effective for continuing disclosure agreements entered into on or after 
February 27, 2019, there are two additional "material events" that require 
disclosure within 10 business days:

• (15) Incurrence of a financial obligation, if material, or agreement to 
covenants, events of default, remedies, priority rights, or other similar terms 
of a financial obligation, any of which affect security holders, if material;

• (16) default, event of acceleration, termination event, modification of terms, 
or other similar events under the terms of a financial obligation, any of which 
reflect financial difficulties

Part VI: Rule 15c2-12 Amendments
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Financial Obligation

• "a (i) debt obligation, (ii) derivative instrument entered into in connection with, or 
pledged as security or source of payment for, an existing or planned debt 
obligation, or (iii) guarantee of (i) or (ii)"

• Excludes municipal securities for which a final official statement has been provided 
to the Municipal Securities Rulemaking Board (i.e. filed on EMMA)

• Debt obligations include anything that is "debt-like" including leases that operate 
as a vehicle for borrowing money, whether or not the obligation would be "debt" 
under state law

• Notices filed for event 15 should include a description of the material terms of the 
financial obligation, which may be either in summary form or filing the actual 
financial obligation agreement/term sheet (with appropriate redactions)

Part VI: Rule 15c2-12 Amendments
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Why Does This Matter?

• Any failures to make required continuing disclosure filings must be disclosed in 
subsequent official statements

• In order to buy the securities, the underwriter must have a reasonable basis to 
conclude that the issuer will comply with its continuing disclosure responsibilities 
– repeated failure to make required filings may make this determination difficult

• The underwriter may ask the issuer to explain what procedures it has in place to 
monitor and comply with the new material events

Part VI: Rule 15c2-12 Amendments
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Best Practices to Consider

• If you have existing continuing disclosure policies or procedures that list 
the material events, have them updated to add the new events

• Consider internal procedures to monitor incurrence and reporting of 
financial obligations

• GFOA Member Alert discusses steps for issuers to take: 
http://www.gfoa.org/new-amendments-sec-rule-15c2-12-new-event-
notices-related-material-financial-obligations-and-events

Part VI: Rule 15c2-12 Amendments

http://www.gfoa.org/new-amendments-sec-rule-15c2-12-new-event-notices-related-material-financial-obligations-and-events
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Questions?
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Disclaimer

This document provides information of a general nature.  None of the 
information contained herein is intended as legal advice or opinion relative to 
specific matters, facts, situations or issues.  Additional facts and information or 
future developments may affect the subjects addressed in this document. You 
should consult with a lawyer about your particular circumstances before acting 
on any of this information because it may not be applicable to you or your 
situation.
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